New History of Wyoming

Chapter 6: Public Lands

From the nation’s beginning, Americans generally believed the country’s future was in agriculture. Public officials articulated a
continuing policy that would build a nation of "yeoman farmers"—small farm operators who owned their own land. Initially, the
policy seemed logical, given that agriculture employed the most people and served as the bedrock of the nation’s economy. Thomas
Jefferson was a leading proponent of the policy, but many others believed land ownership was the key to maintaining American
democracy.

Even prior to drafting the Constitution, American government dealt with land issues. Early settlers used "metes and bounds" as a
means of determining land boundaries. As an example of this method, a deed might say that the farmer’s land might begin at "the big
oak tree" and proceed along a straight line south to a "large rock" and then east to the "creek" and then follow the creek north back to
the "big oak tree." The shapes of the lands were not necessarily square, but based on natural features. This method of measure worked
adequately in the limited lands of the smaller eastern states, but it was impractical for measuring out the vast public lands to the west.

Probably the most lasting was the Land Ordinance of 1785 that called for all of the nation’s lands to the West to be surveyed into
townships six miles square with each divided into 36 sections of 640 acres per section. A section is one square mile. Townships ran
from baselines and principal meridians with each township having a "range number" that indicates the east-west row from the
principal meridian and a "township number" that denotes the number of the row north or south from the baseline. Sections are also
numbered—beginning from the northeastern corner of a township, moving west to the end of the row and then, on the second row,
moving east, then west again, to finally end with Section 36 in the southeast corner of the township. Each section could be divided
into halves, quarters, or "quarter-quarters." The system makes it very easy to identify a specific location and, of course, was essential
when the federal government was attempting to give away as much of its land as possible in the 19th century. Each tract of land was
designated by section, township and range. This method, along with a deed-filing system, made it unlikely that two people would
mistakenly believe they owned the same land, for example.

The federal government initially tried to sell its lands, but it wanted the land to go in small parcels to promote establishment of small
farms. One method, used after the Revolutionary War, the War of 1812, and the Mexican War, was to give land scrip or a land warrant
to each veteran. He could then go out into the public domain, find an unoccupied 160-acre tract and trade in his "scrip" for the land at
the nearest federal land office. In some cases, modest payment per acre was also required. In 1855, the act was extended to all veterans
who previously had not claimed at least 160 acres under earlier acts.

Records show that more than 68 million acres of federal land went to holders of veterans’ scrip. More than 425,000 veterans received
scrip, but not all of them wished to take up a career in farming. Consequently, a market in land scrip developed and, until property was
claimed utilizing the scrip, anyone could obtain it. Speculators could buy scrip from a number of veterans, bring together thousands of
individually-issued scrip, make the claim, and withdraw huge amounts of land from the public domain for little cost. The abuses
allowed for huge profits for such companies and, while it did serve the policy of getting rid of as much federal land as possible, it did
not necessarily encourage small farms.

Still, much land remained and Congress wished to put much of it into private ownership. Congress passed the Preemption Act of 1841
that allowed for sale of up to 160 acres to anyone as long as they paid $1.25 per acre. Initially, the act was successful. In many years in
the following decade, most government revenue came, not from taxes, but from proceeds of public land sales.

As early as 1848, the "Free Soil party" was formed with the platform of giving government land for free to landless farmers. The
proposal gain popularity, particularly in the North and Midwest. Members of Congress from those regions tried unsuccessfully to pass
laws to give farmers free land. Such laws did not pass until the South seceded at the beginning of the Civil War and Southern
opposition, thus, disappeared.

In the spring of 1862, Congress passed the Homestead Act. A person could get up to 160 acres of federal land. The individual had to
be the head of a family or 21 years old or older, a citizen of the United States or intending to be a citizen, and not the owner of more
than 160 acres of land in the U. S. A further requirement indicated the wartime passage of the act: the individual could not have
"taken up arms against the United States." The individual had to live on the land as his/her sole residence, grow crops on it and
"improve" it for five years at which point, the individual gained a patent from the United States which conveyed full title and
unrestricted ownership. Only one homestead entry was allowed per person.



During the same week that the Homestead Act of 1862 passed, Congress also passed the first Pacific Railway Act, using the extensive
public lands as a means of encouraging construction of railroads. In exchange for building the transcontinental railroad, the privately-
owned railroad companies would gain from the federal government the odd-numbered sections each side of the tracks for a distance of
20 miles on each side. (The federal government kept the even-numbered "checkerboard" sections). The railroad land grants passed
millions of acres into railroad company hands. In Wyoming alone, the Union Pacific Railroad gained 4,582,520 acres. As years
passed, the railroad sold some of these lands, but even into the 21st century, the railroad remains the largest private land owner in
Wyoming as a result of the federal land grant made in the 1860s.

Many railroads, including the Union Pacific, tried to sell some of their land-grant lands to farmers and settlers. Sales went well in
fertile areas, but not well across most of arid Wyoming. Some promoters used unique arguments to push land sales. "Rain follows the
plow," one argument went. "While the dry lands around you might look bad now," the argument went, "but once the land is ‘loosened’
by plowing, precipitation will be released and rain will start falling in the area." Obviously, the argument was scientifically suspect,
but later versions were even more dubious. For instance, "rain follows the rails"—in which the promoter, pointed out that where
railroads ran in the east, it was always lush and green. Thus, rain must follow the rails. Similar promotions replaced "rails" with
"trees."

Most members of Congress recognized the flaws in "rain follows the trees." Nonetheless, in 1873, Congress passed the Timber
Culture Act out of concern for the absence of trees in the Great Plains. The act allowed a settler to receive 160 more acres of federal
land if he/she agreed to plant trees on at least 40 acres of that land. (Later, the acreage was reduced to five acres in trees). To gain the
land patent after eight years, the homesteader had to demonstrate he/she kept the trees surviving "at least six" of those years.
Historians point out that the requirements of the act were frequently violated. The act was repealed in 1891.

With the 320 acres available under the existing acts, farmers could succeed on homesteads in the more fertile valleys of the West. The
land area, however, was too small for success in much of Wyoming where precipitation was sparse. Consequently, Congress passed
another land measure in 1877 titled the "Desert Land Act." The word "desert" was defined as lands where agriculture was impossible
without irrigation. Much of Wyoming is "desert" under this definition. The act increased the size of the land a homesteader could
claim to 640 acres in "desert areas." The homesteader had to "bring water" to the land within three years of settling on the tract.
Because of the vague statement, "bringing water to the land" could be construed very broadly. Was a tiny canal sufficient? How about
a scratched line in the dirt on which a bucket of water was poured?

At about the same time, John Wesley Powell, after another of his western expeditions, sent a report to Congress on the condition of
Western lands. Powell’s "Arid Lands report" pointed out that most of the West lacked sufficient rainfall for successful crop
agriculture. To farm successfully, the land had to be in close proximity to a flowing river or stream, Powell wrote. Even then, the land
was of such poor quality that to sustain a family of four, far more than 160 acres would be required. In fact, as Powell saw it, to
succeed in crop agriculture in the West, a family of four had to have at least 2,560 acres of land and the land had to lay along river
drainages. Less than four percent of the West, Powell pointed out, would ever be suitable for agriculture. (His estimate was
remarkably prescient—about four percent of all lands in the West are under cultivation). Congress failed to address Powell’s
suggestions, apparently reasoning that the recent passage of the Desert Land Act would be sufficient to encourage settlement in the
region.

Public lands—vast open ranges where ranchers could graze cattle without having to pay for grass, water, or taxes—made it possible
for the huge cattle companies to thrive on the ranges of Wyoming in the 1870s and early 1880s. The Desert Land Act presaged their
decline because small ranchers, willing to try to subsist on 640 acres, could file for a Desert Land claim in the middle of a prime
pasture, perhaps next to a flowing stream. He could then use the newly invented and reasonably cheap barbed wire to keep the
livestock of others off of his homestead claim. Combined with the increasing numbers of open range outfits, homesteading made it
more and more difficult for the big operations to thrive without having to lay out a large investment or attempt to gain ownership over
what had been public land.

While the act did bring more settlers to the arid lands of much of Wyoming, it also encouraged fraud. Owners of big open-range cattle
companies were known to direct employee-cowboys to make "dummy filings"—file in their names but with the intent of turning the
land back over to the company. That way, the open-range companies could counter threats of losing access to prime public lands that
they had been able to use at no cost.

Operators of big ranches also gradually responded to competition for good range by illegally fencing vast sections of the public
domain. Initially, the federal government did not act against such law-breaking. Public Land Commissioner William A. J. Sparks
recognized the extensive fencing violations, but initially sought a compromise. He asked cattle ranchers in Wyoming in 1879 what
they would be willing to pay to own the land and, thus, control it. The answer was "nothing." The ranchers believed they were "owed"
free open range lands. And, after all, if they owned the property, they’d have to pay taxes on it. Why own it when you can use it for
free?



The land office itself lacked sufficient manpower to enforce open range rules. Therefore, Sparks asked for military help to take down
many of the offending fences. Many affected by Sparks’ action were prominent ranchers with significant political connections.
Among those challenged over illegal fencing were Wyoming politicians Francis E. Warren, Joseph M. Carey, and in later years, John
B. Kendrick. The action helped whip up Western animosity toward the federal government. Even Westerners with no interest in
illegal fencing were asked to consider why the federal government, far away in Washington, seemed to understand the local land
needs better than those using them. Seeds were sown for the so-called "Sagebrush rebellions" of the 1920s and later.

In recognition for his zealous attempts to enforce the fencing laws, Sparks was removed by Congress, influenced by strong lobbying
from livestock interests in the West. Later commissioners commented on illegal fencing, but except for prosecuting occasional
egregious cases, took little action to stop it.

By the time of Wyoming statehood in 1890, an individual seeking to file for land under the various homestead acts could have
received a maximum of 1,120 acres. Of course, many other options made additional land available, including use of the open range.
Also, during agricultural declines or drought years in particular, homesteaders had chances to purchase, at minimal cost, the lands
homesteaded by neighbors. Some homesteaders, unsuccessful at surviving as a result of the claims, relinquished their homesteads back
to the federal government. Neighbors often took advantage of these relinquishments, either purchasing them for a minimal cost from
the federal government or opting to fulfill the original homesteader’s obligations and, thus, take the land to patent, the event at the end
of the prescribed period at which time the land title officially transferred to the homesteader. After that, the land, everything under it
and above it, belonged to the homesteader. The federal government granted a complete title.

Federal lands, however, were not just given to railroads and homesteaders. Under the terms of the Morrill Act, the newly admitted
states (and, after 1882, the territories) were each given substantial land grants as a means of providing revenue for construction of
universities. These "land-grant" universities received the federal land subsidies in order that they could sell or lease the gifted land
and, with the revenue, maintain colleges of engineering and agriculture. In some states, the "land-grant" institutions were separate
from the state-designated universities and known as "agricultural and mechanical schools." Such was the case in Colorado where
"Colorado A&M" (Agricultural and Mechanical) school was founded. In Wyoming, the state university also became the "land-grant"
institution for Morrill Act funds when coursework in agriculture and engineering were offered at Laramie. UW received 90,000 acres
of federal land for maintenance of the agricultural college and 100,000 acres for the "scientific" school. (The two colleges separated
only in the 1920s into two colleges with separate deans and faculties). Later, Congress granted each state land for a "normal school" or
education college. UW gained an additional 100,000 acres for that purpose.

Additionally, the federal government granted lands to each territory as it was admitted to statehood. Wyoming received from the
federal government some 50 sections of federal land for building various public structures such as a state capitol and state prison.
Further, the federal government gave Wyoming sections 16 and 36 in every township in the state. Revenues from that land was
dedicated to the maintenance of public schools. These so-called "school sections" or "state trust lands" continue to be administered by
the State of Wyoming for the benefit of public education in the state. Drafters of the State Constitution made sure that the lands would
not be given away or sold for less than their value. (See Wyoming Constitution, Article 7, Sec. 3). These lands, totaling some 2.1
million acres, make up the bulk of state lands in Wyoming to this day. In exchange for statehood and accepting these land grants from
the federal government, the state of Wyoming agreed to "forever disclaim all right and title to the unappropriated public lands lying
within its borders." (See Wyoming Constitution, Article 20, Sec. 21).

Despite the generous land grants, the federal government still retained sizeable portions of land in Wyoming. (In 2007, the federal
government retains nearly 50 percent of all lands within the state of Wyoming). Some of the land became part of the two national
parks in Wyoming. Yellowstone National Park, the oldest in the national system, was formed in 1872. For more than a century, it
remained the largest national park in the country. Grand Teton National Park, first formed in 1929, expanded in stages over the years
with substantial additions made in 1953 when the so-called "Rockefeller gift" lands finally became part of the park.

The federal government also retained lands for national defense, including "wood reservations" and a "naval petroleum reserve."
National forests make up a sizeable piece of federally administered land in Wyoming. The national parks, under the control of the
National Park Service, are administered for preservation of the natural state, with allowances for conveniences to park visitors.
National forests, on the other hand, are administered by the U. S. Forest Service, a branch of the U. S. Department of Agriculture. That
agency’s mission is to conserve the resource—provide the greatest good to the most people for the longest period of time. The forests
are essentially treated like crops. In the 20th century, additional lands were set aside for national monuments, mostly administered by
the National Park Service, and for reclamation districts under the control of the U. S. Bureau of Reclamation, but often opened for
homesteading in 90-acre parcels.

Many members of Congress from outside of the West considered the amount of land available to each homesteader to be quite
generous. Westerners, however, realized that much of the land still open to homesteading lacked sufficient prospects for the prudent
farmer or rancher. Consequently, Western congressmen sponsored a series of land acts in the early 20th century designed to sweeten
the prospects for homesteading. Wyoming’s member of Congress, Frank Mondell, sponsored the Enlarged Homestead Act in 1909



and managed to get the bill passed through Congress. The act doubled the homestead acres on which an individual could file and
shortened the residence period on the land.

In 1916 Congress again made changes to the homesteading laws. In the Stock-raising Homestead Act of 1916, the Congress made it
possible for ranchers (grazers) to "homestead" lands. No longer was it essential that the ground be plowed. In the act, each
rancher/homesteader could claim up to 640 acres (one section). While there was no need to demonstrate successful crop agriculture on
the tract, the rancher gained only the surface rights. For the first time, Congress withheld passing the sub-surface (underground) rights
to the eventual landowner. The result was a "split-estate" with the private owner controlling the surface and the federal government (or
its lease-holder) able to control the sub-surface.

Initially, when the coal deposits in the Powder River Basin were not considered to be of substantial value, given that the coal was of a
sub-bituminous variety—not like the better-quality coal along the Union Pacific line in southern Wyoming—there would be no worry
about mining the sub-surface. That would change in the 1970s when the Arab oil embargo and the run-up in energy prices made the
Basin’s coal an attractive fuel source.

Homesteading reached its peak in Wyoming during the years immediately after World War 1. The various homestead acts made this
development possible, but advances in "dry farming" techniques as well as relatively mild weather and high crop prices brought about
by World War I shortages, fueled the boom. When prices declined and weather continues changed, Wyoming homesteaders suffered
severely. The federal government went out of the business of trying to give away or sell every acre of ground with the passage in 1935
of the Taylor Grazing Act. Except in isolated cases (reclamation districts and Alaska), the era of homesteading came to an end in
Wyoming and the rest of America.

The largest parcels of federally owned land in Wyoming are now administered by the Bureau of Land Management, successor agency
to the "Bureau of Grazing" set up by the Taylor Act. Those lands, identified in the 1930s, were all of the lands remaining after other
federal uses were carved out, the state had selected its various lands under the land grants from the federal government, and
homesteaders had made their selections under the numerous acts. In a word, what remained were mostly marginal lands, useful only
for animal grazing. In recent years, however, these same lands have become important for the minerals lying under them. What were
once viewed as "useless lands" are now the subject of mineral leasing auctions held often by the BLM. Yesterday’s "useless lands"
now contribute substantially to the share the state of Wyoming receives from federal mineral leasing.



